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The Pending Writ
What a rule that is almost never enforced is actually doing

Abstract. Three adjacent disciplines give three incompatible answers about the force of a rule that
goes long unenforced. Economics reduces it to a number: expected punishment is the probability
of detection times the severity of the sanction, so a probability approaching zero means
deterrence approaching zero — and probability and severity are interchangeable, which is
precisely the core result of optimal enforcement theory since Becker (1968). Legal formalism holds
the opposite: the divergence between the declared rule and official action is itself a corruption of
legality (Fuller's eighth desideratum, 1964), not tradeable against severity. Political science offers a
third: non-enforcement is often neither incapacity nor decay but an intentional and revocable
policy instrument whose distributive consequences are its real content (Holland, 2017). This paper
argues that all three share an unexamined premise — that the declared rule is still the thing doing
the work, non-enforcement being merely its discount, defect, or use. Taken together their
evidence forces a different conclusion: sustained non-enforcement converts a prohibition into

an entitlement — no longer chiefly determining whether people do the thing, but determining
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who, under what conditions, may initiate a proceeding against those already doing it. The paper
names this entitlement the pending writ and organizes it on two axes (who holds the power to
initiate; whether the timing is predictable) into a 2 X2 — de facto repeal / dispensation / chill /
leverage — showing that expected punishment can be identical across all four cells while
behavioural consequences differ entirely. Two external constraints are accepted rather than

deflected: one from tax compliance, one from platform rule clarification. Six falsification

conditions and a dated wager close the paper.

Keywords: pending writ; power to initiate; predictability; chilling effect; leverage; the non-tradeability
of expected punishment
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